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This decision is in response to Appellant ' s petition filed on 
December 26, 2007 requesting reconsideration of the petition 
under 37 CFR 1.181 filed August 16, 2007. The August 16, 2007 
petition sought to set aside every part of the rejections made 
final in the Office action mailed January 31, 2007 that are 
based upon improper use of official notice. 

The petition is DENIED . 



Discussion 

Consideration has been given to Petitioner's comments filed 
August 16, 2007, as well as to Petitioner's comments filed 
December 26, 2007. 



V 



Both petitions seek for the Director to set aside every part of 
the rejections that are based upon the improper use of Official 
Notice. This proposed remedy is offered at page 4 of the August 
16, 2007 petition, and again at page 2 of the December 26, 2007 
petition. 

The setting-aside of rejections by petition is not an available 
remedy to a procedural impropriety of the type alleged by 
Petitioner. The setting-aside of the rejections as "the only 
remedy" here would not serve to cure any alleged procedural 
deficiency. Rather, the setting-aside of the rejections here 
would serve merely to remove the rejections from consideration 
on their merits by the Board of Patent Appeals and 
Interferences . 

The rejections are properly before the Board of Patent Appeals 
and Interferences because the Examiner has refused to grant 
claims based upon a determination by the Examiner that claims 
29-37 and 39-47 are obvious under 35 USC 103. Rejections 
involving the merits of the claim are subject to review by the 
Board of Patent Appeals and Interferences and will, therefore, 
not be reviewed by the Director. MPEP 706.01 . 

Subsequent to the filing of this petition, Applicant has filed a 
"Reply to Examiner's Answer" on January 28, 2008. A 
communication in response to the "Reply to Examiner's Answer" 
will follow in due course. 



Any questions concerning this decision should be directed to 
Jeffrey A. Smith at (571) 272-6763. 
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